INTRODUCTION
"A river is more than an amenity, it is a treasure."
1 Justice Oliver Wendell
Holmes wrote those words almost 90 years ago in a Supreme Court decision involving an interstate water dispute over the Delaware River. 2 That simple but eloquent statement suggests that the Court recognized the river for its natural values, as well as a source of water for economic activities.
3
In the Delaware River case, the Court applied the doctrine of equitable apportionment to protect New Jersey's interest in the river's fisheries, water quality, and recreational uses, while giving New York a limited right to use it for municipal water supply. 4 In subsequent cases involving other rivers, the Court has allowed states to assert an interest in water for environmental and recreational uses but has not clearly established that the equitable apportionment doctrine protects environmental flows. Today, Florida is attempting to use the equitable apportionment doctrine to ensure adequate flows on the Apalachicola River in order to protect both the ecosystem that relies on the river and the oyster fishery in the river's estuary. While that fishery has commercial value, Florida is clearly seeking to defend environmental as well as economic interests in its Supreme Court litigation against Georgia, which is upstream. Having narrowly survived dismissal in a 5-4 decision at the end of the 2018 term, 5 Florida's lawsuit lives on, giving the Court an opportunity to clarify how equitable apportionment applies to environmental flows in the modern era.
The key issue in the Court's recent decision was the role of the U.S. Army Corps of Engineers (the Corps), which operates several dams in the ApalachicolaChattahoochee-Flint (ACF) Basin. The dams form a system of federal water projects that the Corps operates to serve certain purposes -including hydropower, water supply, and recreation -as authorized by Congress. These dams play an important role in determining flow patterns in the Apalachicola, but because the federal government is not a party to the litigation, the Court has no power to order any change in the Corps' operations. A divided Court decided that the absence of the Corps did not necessarily preclude an effective judicial remedy for Florida.
This Article begins by summarizing three disparate aspects of the ACF water dispute. First, this Article will examine the equitable apportionment doctrine as created and applied by the Court in interstate litigation. Next, it will describe water projects built and operated by the Corps in the ACF Basin. Finally, this Article will discuss the concept of environmental flows to support healthy rivers and riverdependent ecosystems. The following section considers Supreme Court decisions in interstate cases to determine whether environmental flows may be a relevant consideration under equitable apportionment. The Article then turns to the ongoing Florida v. Georgia case, briefly examining the dispute over water use in the ACF Basin, the Court's recent decision allowing the case to continue, and the statements in the opinion bearing on environmental flows. It then specifically addresses the Corps' role in the ACF Basin and argues that the Court focused too narrowly on the Corps' current ACF operating plan and overlooked the broader legal and policy context. The Article concludes with some brief thoughts on the future of the Florida v. Georgia litigation.
I. BACKGROUND
This section addresses three products of the twentieth century. Between 1900 and 1945, the Supreme Court announced the equitable apportionment doctrine, refined it in a series of interstate water cases, and applied it to allocate the water of three different river systems among the contending states. Beginning in the 1930s, Congress authorized the Corps to build dams for flood control and other purposes, and today the Corps operates hundreds of dams across the nation. The concept of environmental flows (or instream flows for environmental purposes) developed in the latter half of the twentieth century, as state and federal laws began recognizing the need for adequate flows to support fish populations and other features of riverdependent ecosystems. This section considers these developments, beginning with the law of equitable apportionment.
A. Equitable Apportionment in the Supreme Court
Lawsuits in which one state sues another are "original jurisdiction" cases that go directly to the Supreme Court, 6 which appoints a special master to take evidence and prepare a series of reports on the disputed issues. The Court decides the matter after considering the reports and the parties' exceptions to them. 7 When the first such case -a dispute between Kansas and Colorado over the waters of the Ar-6. See U.S. CONST. art. III, § 2.
7. See, e.g., Texas v. New Mexico, 482 U.S. 124 (1987) . Litigation over the Pecos River involved a series of reports issued by a succession of special masters, with whom the Court sometimes disagreed on key points. Although that dispute was governed by the Pecos River Compact rather than the equitable apportionment doctrine, it provides a good illustration of the role of special masters in the Supreme Court's interstate water cases.
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Can a State's Water Rights be Dammed? 375 kansas River 8 -reached the Court, there was no established law to apply. The Court developed and announced the equitable apportionment doctrine in Kansas v. Colorado. 9 While the Court denied relief to downstream Kansas in that case, it allowed for a future suit if increased uses of the river in Colorado caused substantial injury to Kansas "to the extent of destroying the equitable apportionment of benefits between the two States resulting from the flow of the river."
10
The Court refined and clarified the equitable apportionment doctrine over the next few decades in cases involving a variety of interstate waters, both eastern and western. The Court first apportioned a river in 1922, effectively protecting established irrigation uses of the Laramie River in Wyoming by limiting an upstream diversion to a different watershed in Colorado. 11 Later cases would apportion the waters of the Delaware River, primarily between New York and New Jersey, 12 and the North Platte, primarily between Wyoming and Nebraska. 13 Although there would be later cases under the equitable apportionment doctrine, 14 the North Platte decision of 1945 was the last time the Court issued a decree apportioning the waters of an interstate river. Nebraska v. Wyoming is best known for its statement of the Court's approach in deciding an interstate water case under equitable apportionment:
Apportionment calls for the exercise of an informed judgment on a consideration of many factors . . . . [P] hysical and climatic conditions, the consumptive use of water in the several sections of the river, the character and rate of return flows, the extent of established uses, the availability of storage water, the practical effect of wasteful uses on downstream areas, the damage to upstream areas as compared to the benefits to downstream areas if a limitation is imposed on the former-these are all relevant factors. They are merely an illustrative not an exhaustive catalogue. They indicate the nature of the problem of apportionment and the delicate adjustment of interests which must be made. 9. Id. at 97-98 (stating that, where the actions of one State "through the agency of natural laws" had affected another State, the Court would seek to "recognize the equal rights of both and at the same time establish justice between them"). 12. New Jersey v. New York, 283 U.S. 336, 345-48 (1931) . Pennsylvania was also a party to the case.
13. Nebraska v. Wyoming, 325 U.S. 589, 637-54, 667-69 (1945) . Colorado was also a party to the case. 15. Nebraska v. Wyoming, 325 U.S. at 618. Because that case involved two states that allocate and manage water under the prior appropriation doctrine, whereby the longest-established uses get pri-
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Thus, equitable apportionment can be viewed as a totality-of-the-circumstances test, and the Court has emphasized that in these cases it is more concerned with fairness than formulas. 16 In deciding what is fair, however, the Court has repeatedly chosen to protect established water uses and the local economies that rely on them. This is a recurring theme in cases involving western rivers where the contending states employ the prior appropriation doctrine, under which the longest-established uses take priority over later ones during times of water shortage.
17 But where state laws may
give absolute priority to the earliest uses, the Court has said only that "priority of appropriation is the guiding principle," 18 which may prove less important than protecting established but junior users. "So far as possible those established uses should be protected though strict application of the priority rule might jeopardize them."
19
From its early interstate water cases to the present, the Court has stressed a related point: a state seeking relief under equitable apportionment carries a heavy burden of showing that the actions of another state are causing or will cause substantial harm to the plaintiff state's interests. Kansas v. Colorado established both the principle of equitable apportionment and the precedent that the Court may deny relief despite a showing of harm. 20 The Court has repeatedly stated that before it will order a remedy in these interstate cases, "the threatened invasion of rights must be of serious magnitude and it must be established by clear and convincing evidence." 21 More than once the Court has denied relief when it certainly could have concluded that a state was using more than its fair share of an interstate river.
22
In addition to this judicial bar, there is another key reason why the Supreme Court has apportioned so few rivers: it has repeatedly urged states to resolve water disputes through negotiated compacts rather than litigation. As the Court noted ority during times when water supplies are short, the Court also noted that "[p]riority of appropriation is the guiding principle." Id. The Court emphasized, however, that it might favor protecting established uses over strictly enforcing temporal priorities. "So far as possible those established uses should be protected though strict application of the priority rule might jeopardize them." Id. decade, 32 and that host 370 million recreational visitor days per year. 33 While most
Corps reservoirs are not involved with water supply, more than 100 of them make water available for municipal and industrial uses.
34
The authorizing statute(s) for a project specify the purpose(s) for which that project was designed and constructed. 35 Congress may authorize a project for multiple purposes, such as flood control, hydropower, and recreation, but give one purpose a higher or lower priority than others. 36 These project purposes remain important today because the purposes generally dictate the operating priorities of a project. A statute authorizing a project for flood control and hydropower effectively requires the Corps to operate the dam to serve those purposes, while leaving the agency discretion to decide the specific operating practices -that is, the exact timing and quantity of reservoir storage and releases.
37
The Corps' choices about reservoir operations make a difference, because operating a reservoir inevitably involves trade-offs between competing values. 38 For example, reducing dam releases in a time of low river flows will raise reservoir levels and help protect against extended drought, but will stress downstream ecosystems during the time that releases are curtailed. Boosting hydropower production during times of peak demand will raise revenue because the price of electricity is higher in those times, but dramatic fluctuations in river levels cause problems for downstream ecosystems and recreation. In determining its operating practices for a project, the Corps must serve authorized purposes while considering the other values affected. The Corps' operating regime for a project is detailed in a "water control plan" that is geared to the project's authorizing legislation and other relevant law.
39 Water control plans must "include coordinated regulation schedules" for operating a project or set or projects, and provide for detailed operating instructions to ensure that the project meets its authorized purposes. 40 The Corps incorporates the plan for a project into a water control manual for that project. 41 In a river basin with multiple projects that have related purposes, the Corps will produce a "master manual" for coordinated operation of the system. 42 A water control manual may bind the Corps to operate its project(s) in accordance with the terms of the manual, subject to judicial review.
43
The Corps must comply with key environmental laws in developing or revising its water control manuals. The National Environmental Policy Act (NEPA) 44 requires a federal agency to assess potential environmental impacts and to consider alternatives before taking any action that could significantly affect the quality of the human environment. 45 
41.
Id., para. 3-1(f) (A manual must contain additional elements beyond the water control plan, including special operating or management rules for "emergency situations, including droughts. . . .").
42.
Id., para. 3-1(a). 45. 42 U.S.C. § 4332(2)(C) (2012). NEPA § 102(2) applies to all agencies of the federal government and states several requirements in addition to the "detailed statement" mandate of subsection (C), one of which is to "study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources." 42 U.S.C. § 4332(2)(E) (2012).
46. See In re Operation of Mo. River Sys. Litig., 421 F.3d 618, 627 (8th Cir. 2005) (noting that the Corps produced an Environmental Impact Statement in the process of updating its "master manual" for operating its projects in the Missouri River System).
47. 16 U.S.C. § § 1531-1544 (2012).
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48
More than any other environmental law, the ESA has forced the Corps and other water managers to evaluate and mitigate the environmental impacts of their operations, such as by adjusting reservoir releases to benefit downstream ecosystems.
C. Environmental Flows and the Law
The concept of environmental flows is simple: a river must have enough flowing water to sustain its natural functions and the living things that depend on it. Environmental protection, especially protection of important fish populations, is a major reason why specific flow levels have been required or recommended on many rivers. 50 Such prescribed flow levels are often referred to as "instream flows"
to distinguish them from consumptive uses such as irrigation or municipal water supply, which require that water be withdrawn from the river and conveyed to an off-stream location.
51
In practice, however, protection of environmental flows is typically not simple at all. The primary reason for this is that water suppliers, users, and decisionmakers are often wary of environmental flow requirements, believing they may limit access to water for other uses. 52 In The operation of dams and reservoirs can also alter river flows to the detriment of the downstream environment. The United States has over 75,000 dams, 56 which store and release water to serve a variety of purposes such as hydropower generation, water supply, flood control, and reservoir recreation. Along with these important benefits, however, dams have adversely affected downstream ecosystems by altering natural flow patterns and trapping sediment, among other things. 57 In the words of a leading researcher on dams where river systems have been most intensively impounded, "environmental costs of dams in the form of disrupted downstream hydrologic and biotic systems are likely to be greater in those regions than elsewhere."
58
In addition to the challenges posed by dams and consumptive uses, establishing and protecting environmental flows can be complicated for at least two further reasons. First, there may be multiple environmental resources or values that depend on flow levels. These resources or values may include fish of various species, other wildlife (from birds to aquatic invertebrates), riparian trees or other vegetation, and water quality to name just a few. 59 To the extent that their flow requirements differ in quantity or timing, these resources may pose trade-offs in determining and managing environmental flows. 60 Second, even for a single environmental factor -such as an endangered fish species -there may be considerable uncertainty and disagreement regarding its specific flow requirements. Thus, there may be no clear answer regarding acceptable environmental flows for that species in terms of how much water it needs (or how little it can tolerate). Despite these and other challenges, environmental flows have gained increasing acceptance and recognition under state laws. This is true even in the West, 62 where existing consumptive water demands often exceed the naturally available supplies, 63 and where environmental flow protections potentially could restrict development of new water supplies for growing populations. 64 Most of the eastern states have also established some legal mechanism for protecting environmental flows, primarily for fisheries and water quality purposes. 65 While state laws differ widely in several respects, 66 there are a few general approaches by which these laws protect flows from impairment. These include setting aside a certain quantity of water that will not be available for new uses, restricting approval of new uses on a case-by-case basis, and establishing new water rights for to preserve a certain level of environmental flow.
67
Federal law, by contrast, has no general framework for establishing and protecting environmental flows. Environmental flows may be protected under the reserved rights (or Winters) doctrine, 68 where the federal government designated lands for an environmental purpose, and water is needed to fulfill that purpose.
69
The Court denied environmental flow claims on national forest land, however, essentially stating that such federal claims should be construed narrowly. 70 Another relevant law is the Federal Power Act, which requires licensing of non-federal hy- 70. United States v. New Mexico, 438 U.S. 696, 702-03 (1978) (reserved water rights should be recognized only for "primary purposes" for which lands were designated, and only for the amount minimally needed for such purposes). Even though many states now provide for protection of environmental flows within their own borders, environmental flow requirements are generally absent from interstate water allocation compacts, at least in the West. In other words, these compacts -negotiated by the affected states and approved by Congress -essentially ignore environmental concerns in favor of allocating water for consumptive uses. 76 Interstate river basins without a compact, however, are governed by the equitable apportionment doctrine, 77 and the next section examines whether the existing doctrine recognizes environmental flows.
II. DOES THE EQUITABLE APPORTIONMENT DOCTRINE PROTECT ENVIRONMENTAL FLOWS?
The Supreme Court has applied the equitable apportionment doctrine to interstate disputes involving several different river systems, both East and West. Although there is no clear precedent for a right to environmental flows on interstate rivers, the Court's equitable apportionment jurisprudence strongly suggests that the doctrine may be used to mitigate environmental harm caused by water development and use. 
A. The Delaware River Case: Water Quality, Fish, and Recreation
One of the earliest equitable apportionment cases involved a dispute between three eastern states over the waters of the Delaware River system. New Jersey sued upstream New York in the Supreme Court, seeking to block a proposed diversion from tributaries of the Delaware to the Hudson River basin to supply municipal water to New York City. 78 New York sought to divert 600 million gallons per day (mgd) for this purpose, but Pennsylvania -which had its own designs on using the river to supply water to greater Philadelphia -intervened and argued that New York's diversion should be limited to 440 mgd. 79 New Jersey took the position that New York had adequate supplies within the Hudson watershed and should be prohibited from diverting any water out of the Delaware River basin. 80 New Jersey contended that depleted flows caused by New York's diversion would harm New Jersey in various ways, some of which were purely economic: impairment of navigation, reduction in water power for riparian lands, and degradation of water quality to the detriment of industrial users. 81 Crucially, however, New Jersey argued further that the diversion would do substantial harm to the Delaware's "use and value for recreation; to the oyster industry; to fish; to agriculture; and from the standpoint of sanitation and water supply." 82 These alleged injuries certainly raised economic concerns, but also affected environmental, recreational, and public health interests. The special master's report 83 essentially found that New Jersey failed to prove that the proposed diversion would cause the alleged economic injuries. It specifically found no harm to navigability, 84 and no likely impairment to potential hydropower generation. 85 The Court also summarized the report as finding that the proposed 600 mgd diversion would not "materially affect the River or its sanitary condition, or as a source of municipal water supply, or for industrial uses, or for agriculture, or for the fisheries for shad." 86 Thus, the master's report said that even 79. Id. at 345 (referring to a "Pennsylvania plan" that included a 440 mgd limit on New York's proposed diversion).
80. This argument relied on the common law of riparian rights, which New Jersey argued should apply to this dispute between three states that recognize riparian rights. Id. at 338-39.
Id.
82. Id. at 339. This quote comes from the statement of New Jersey's position, which precedes Justice Holmes' opinion. The opinion itself restates New Jersey's list of alleged harms, clarifying that the oyster industry may be harmed by increasing salinity in the lower river and the Delaware Bay estuary; that the key fish species of concern was shad; and that agriculture may be harmed by lower river levels that "injure the cultivation of adjoining lands." Id. at 343-44. at the maximum proposed level, New York's diversion would cause none of the kinds of injuries that would seem to carry the greatest economic weight. But all was not lost for New Jersey, as the report also found that at the proposed level of 600 mgd, "the effect upon the use for recreation and upon its reputation in that regard will be somewhat more serious, as will be the effect of increased salinity of the river on the oyster fisheries. The total is found to be greater than New Jersey ought to bear . . . . " 87 The Court did not discuss the potential economic significance of either recreational use of the Delaware or the riverdependent oyster fisheries, but harm to those two interests prompted the special master's report to recommend -and the Court to adopt -three important conditions on New York's proposed diversion for municipal water supply. The Court found that New Jersey's harm could be "removed" by, first, limiting New York's diversion to 440 mgd -a reduction of over 25% from the proposed level.
88 Second, the Court ordered New York to build and operate a wastewater treatment plant at Port Jervis to keep that town's sewage and industrial waste from polluting the Delaware. 89 The Court imposed specific performance requirements on this plant 90 without explaining why water quality improvement was necessary to reduce harm to oyster fisheries or recreational uses. Third, the Court required that water be released from one of New York City's reservoirs as needed to maintain specified minimum flows in the Delaware at Port Jervis and at Trenton, New Jersey. 91 Thus, the Court protected flows for oysters and recreation not only by limiting diversions, but also by ordering release of stored water to ensure specified levels of the Delaware River. This result is all the more remarkable because of the outcome of a factually similar case that the Court decided about 70 days before New Jersey v. New York. In that earlier case, Connecticut sued upstream Massachusetts to block a proposed diversion of water for Boston's municipal supply from tributaries of the Connecticut River. 92 Connecticut argued that this diversion would harm many of the same 87. Id.
88.
Id. at 345-46. The Court did not explain why it (or the special master) chose this specific level of diversion. 89. Id. at 346.
90. The Court directed that the Port Jervis plant must treat the town's sewage and industrial wastewater to the degree that "organic impurities" would be reduced by 85 percent; "that the B. coli originally present in the sewage" be reduced by 90%; and that the resulting effluent be "practically free from suspended matter and non-putrescent." The decree ordered that the plant be maintained so long as New York diverted water from the Delaware River system. Id. at 346.
91. The Court stated these minimum flows as being 1,535 cubic feet per second (cfs) at Port Jervis, and 3,400 cfs at Trenton. The Court generally required reservoir releases as needed to maintain these minimum levels but allowed for lower releases under specified circumstances. Id. at 346-47. The Court did not explain the source of these minimum levels. 95. The special master's report found that greater Boston was "faced with a serious water shortage in the near future" that would require "a large quantity of additional water," and that there was "no serious dispute" about Boston's need for more water. Id. at 664-65. Connecticut argued that Boston could get the water from two other sources within Massachusetts, but the special master found that those sources were inferior, largely because the available water was polluted by upstream cities and industries. Id. at 667-69. 96. Id. at 672 (finding nothing in the master's report "to justify an inference that any real or substantial injury or damage will presently result to Connecticut from the diversions of Massachusetts . . . .") 97. Similar to the Supreme Court decision on the Delaware, the War Department approval for Boston's diversion required releases from storage in order to ensure specified minimum flows in the Connecticut. Id. at 665. Massachusetts told the Court that it would comply with these conditions. Id. at 666.
98. When the Court stated flatly, "No discussion is required as to the effect of the proposed diversion upon the navigability of the river, agriculture, fish life or pollution in Connecticut," id. at 672, it was because the special master's report had found no harm to those interests. Id. at 665-67. Harm to Connecticut's interest in hydropower development was a closer call on the facts, id. at 673, but nothing in the opinion suggests that fish and water quality are lesser interests than navigation, agriculture, or hydropower for purposes of equitable apportionment. On the key threshold issue, the Court ruled in Idaho I that the equitable apportionment doctrine applied to fish and gave Idaho a right to its fair share of the interstate runs. The Court noted that the doctrine originated in water rights litigation but saw interstate fish runs as an analogous resource that could be allocated under the same principles. "A dispute over the water flowing through the Columbia-Snake River system would be resolved by the equitable apportionment doctrine; we see no reason to accord different treatment to a controversy over a similar resource of that system." 106 The Court concluded that, although Idaho could not claim ownership of the fish themselves, it did have an equitable right to its fair share of the runs.
107
Idaho argued that it was not receiving its fair share because Oregon and Washington were allowing too much commercial and sport fishing of the runs, depleting the populations and preventing enough adults from reaching Idaho waters.
108 A complex set of legal arrangements governed the allowable "harvest" of these runs and the allocation of that harvest between Oregon and Washington and also between Indian and non-Indian fishers. 115. The other reasons were the federal government's control over salmon fishing in the Pacific Ocean, and the role of the United States as trustee for the tribes with treaty-based fishing rights. Idaho I, 444 U.S. at 387.
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Id. at 388:
We do not find this consideration a persuasive reason for dismissing Idaho's suit. We can assume, as suggested by defendants, that the eight dams along the Columbia and Snake Rivers are the primary reason why more fish do not successfully migrate back to Idaho. Nevertheless, Idaho stresses that it has no quarrel with the operation of the various dams.
Id.
118. In its later decision on the merits, the Court observed that "Idaho accepts, as it must, the continued operation of the dams and their adverse impact on the runs." Idaho II, 462 U.S. at 1027 n.11. Forty years later, Nebraska again sued Wyoming and Colorado over the waters of the North Platte. By the 1980s, the need for environmental flows to provide habitat for endangered birds along the Central Platte River in Nebraska had become a major concern for water users throughout the basin. 129 In returning to the 122. Id. at 1028-29.
Joined by Justices Brennan and Stevens, Justice O'Connor argued that the Court should have taken a longer view of the issue, and considered a broader range of factors in deciding whether
Idaho was receiving her equitable share of the runs:
The Master should not have concluded that, simply because Idaho shared equally in the failure of the harvest in 1975-80, it had no further interest in promoting the conservation of the species and the eventual restoration of the runs, neither of which could occur without proper management practices on the part of the defendants.
Id. at 1034 (O'Connor, J., dissenting).
124. The two opinions saw this issue quite similarly for the most part. See id. at 1024-25; id. 1030-31 (O'Connor, J., dissenting). The dissent declared, "Idaho has a right to seek to maintain and eventually increase the runs by requiring the defendants to refrain from practices that prevent fish from returning to their spawning grounds in numbers sufficient to perpetuate the species in this river system." Id. at 1033 (O'Connor, J., dissenting). decree into a multi-purpose allocation of the waters of the South Platte. Environmental flows remained relevant in the litigation, however, as the Court later ruled that it would consider evidence of environmental injury in Nebraska in deciding whether to enjoin proposed upstream water projects. Wyoming argued that the earlier ruling foreclosed Nebraska from raising environmental issues, but the Court rejected that argument: "[t]o assign an affirmative obligation to protect wildlife is one thing; to consider all downstream effects of upstream development when assessing threats to equitable apportionment is quite another." 132 Although the Court emphasized that Nebraska would have to show substantial injury in order to obtain relief, it gave Nebraska the opportunity to show that injury was based on harm to wildlife and wildlife habitat.
133
That was the Court's last word on the subject, as the states eventually reached a settlement that modified the 1945 decree and included a set of detailed restrictions on water development and use in Wyoming. 134 The states of Colorado, Nebraska, and Wyoming, as well as the federal government, would also agree on measures to improve environmental flows in Nebraska as part of a broader program to restore endangered species habitat along the Platte. 135 Thus, even though the original decree did not provide for environmental flows and the Court refused to order them in the second case, the parties eventually came together in an effort to help the river and the species that depend on it. 136 Meanwhile, the Court made it clear that the water needs of wildlife species and their habitat are relevant factors in an equitable apportionment proceeding.
sider impacts on Platte River endangered species habitat before issuing permit for new water project far upstream in Colorado). Consequently, in cases through the 20 th century, the Court established that it will consider harm to water quality and wildlife in deciding whether a state is receiving its equitable share of benefits from an interstate river. On the Delaware River, the Court issued a decree designed to protect water quality, fisheries, and recreation from harm caused by the actions of an upstream state. Today, Florida seeks a similar decree in its Supreme Court litigation against Georgia.
III. FLORIDA V. GEORGIA: ENVIRONMENTAL FLOWS AND FEDERAL DAMS IN THE ACF BASIN A. Prior Disputes and Corps Projects
The ACF Basin covers much of western Georgia, a sliver of southeastern Alabama, and part of the Florida panhandle. The Chattahoochee and Flint Rivers both arise in northern Georgia; the longer Chattahoochee flows just west of Atlanta, forms the southern portion of the Alabama-Georgia border, and reaches Lake Seminole near the Florida border. At Lake Seminole, the Flint joins the Chattahoochee to form the Apalachicola River, which flows over 100 miles through Florida before reaching its estuary at Appachicola Bay. 137 While the ACF may not be well known outside of water law circles, the Apalachicola is one of the major U. mitted the states "to develop an allocation formula for equitably apportioning the surface waters of the ACF Basin among the states while protecting the water quality, ecology, and biodiversity of the ACF."
141 But this was little more than an agreement to agree, and when the states failed to settle on an allocation formula, the Compact lapsed in 2003.
142
Much of the ACF water litigation has centered on the Corps' practices in operating a string of dams in the basin, primarily along the Chattahoochee. The lowest dam in the system, Jim Woodruff, creates Lake Seminole at the confluence that forms the Apalachicola. Congress authorized these dams for a variety of purposes including navigation, hydropower, and recreation. The Corps operates these dams as a system to achieve these purposes. 143 Congress generally requires the Corps to "prescribe regulations for the use of storage allocated for flood control or navigation at all reservoirs constructed wholly or in part with Federal funds provided on the basis of such purposes, and the operation of any such project shall be in accordance with such purposes." 144 The Corps thus develops "water control manuals" to guide the operation of its projects and "master manuals" for coordinated control of multiple projects on a particular river system. 145 The Corps produced its first ACF manual in 1958, and it would remain in place for decades, in part because years of litigation delayed an update of the master manual. 146 The Corps finally produced a new master manual for its ACF projects in 2017, 147 after completing an extensive environmental review process.
148
Until recently, the main legal dispute over Corps projects in the ACF has focused on Lake Lanier, formed by Buford Dam on the Chattahoochee River, north of Atlanta. Georgia wanted significantly more of Lake Lanier's water to serve the growing needs of metropolitan Atlanta, but Alabama, Florida, and others interested in ACF water argued that they would be harmed if the Corps supplied that injunction capping Georgia's depletions. 155 Georgia argued that Florida was suffering no significant harm, and to the extent there was significant harm, it was caused by the operations of Corps projects in the ACF Basin, not by Georgia's water uses.
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By suing Georgia in the Supreme Court, Florida was effectively forced to shift its focus from Corps operations to non-federal water allocation, management, and use within Georgia. The United States has sovereign immunity in these interstate water cases, and some cases have not been allowed to proceed when the federal government refuses to be joined in the litigation. 157 In cases (including the Columbia River salmon litigation 158 ) where the United States is not a party but there is an important federal role relating to the merits of the litigation, the plaintiff state must establish that it can get effective relief without an order binding the federal government. 159 For Florida, this means that it must be able to show harm caused by Georgia, not the Corps, and also establish that the Court can grant effective relief without a decree binding the Corps. 160 Georgia sought to dismiss the case at the outset, arguing that the United States was an indispensable party, but the special master 161 ruled that effective relief might be possible without federal involvement.
162
Unable to attack the Corps' operations (or its decision to allocate a large amount of Lake Lanier storage for municipal and industrial use), Florida focused largely on Georgia's agricultural use. The Flint River supplies much of the irriga-155. Id. at 16 (noting Florida's request to limit Georgia's depletions from the ACF Basin to 1992 levels).
156.
Id. According to the special master, Georgia's position was "that Florida's asserted harms are imaginary, self-inflicted, or inflicted by the operations of [the Corps] or changes in precipitation patterns (or some combination thereof) but in any event cannot be traced to Georgia's water use." Id. at 2. Idaho's narrow complaint is a two-edged sword. It has sidestepped the need to join the United States as a party by seeking only a share of the fish now being caught by nontreaty fishermen in Oregon and Washington. It now must shoulder the burden of proving that the nontreaty fisheries in those two states have adversely and unfairly affected the number of fish arriving in Idaho.
Id. at 392. tion water for farmlands in southern Georgia, and unlike the Chattahoochee, there are no Corps dams on the Flint. 163 Florida pointed to the enormous growth of agricultural water use in Georgia, offering evidence that irrigated acreage in that state had grown from 75,000 acres in 1970 to over 825,000 acres in 2014. 164 The net effect of Georgia's increased consumption, Florida argued, was a substantial reduction in Apalachicola River flows, especially during the spring and summer of dry years.
165
In his report, the special master was critical of Georgia's approach to the allocation and management of irrigation water, stating that "[e]ven the exceedingly modest measures Georgia has taken have proven remarkably ineffective." 166 More specifically, he noted that Georgia had largely failed in the severe 2011-2012 drought to implement a state statute designed to reduce Flint River water use during droughts; 167 continued approving new irrigation water use permits despite the concerns over drought impacts; 168 and issued such permits without limiting the amount of water to be used in irrigation. 169 While he stopped short of finding Georgia's agricultural water use unreasonable, he concluded, "Georgia's positionpractically, politically, and legally -can be summarized as follows: Georgia's agricultural water use should be subject to no limitations, regardless of the long-term consequences for the [ACF] Basin."
170
The special master also had "little question that Florida has suffered harm from decreased flows in the River."
171 He noted that the Apalachicola Bay oyster fishery had experienced "unprecedent collapse" in the drought year of 2012, when 163. Florida v. Georgia, 138 S. Ct. at 2508. The Court stated that "there are no dams along the Flint River," but it is more accurate to say that the Flint has no Corps dams; it has at least a couple non-federal ones. Special Master's Report, supra note 154, at app. C. 
Id.
For instance, although Georgia adopted the Flint River Drought Protection Act . . . in order to permit the State temporarily to 'buy back' agricultural irrigation rights at auction and thereby reduce water use during droughts, Georgia failed to implement the FRDPA's auction in 2011 and 2012 during one of the worst droughts on record.
Id. (citations omitted).
168. Id. at 34 (noting that Georgia had continued to approve backlogged permit applications, imposing only a temporary moratorium on new applications).
169. Id. at 33.
170.
Id. at 34. By contrast, he noted that Georgia appeared to have taken significant steps to have conserved water for municipal and industrial purposes in the Atlanta area, "though only after having been spurred to take such steps by adverse litigation results." Id. at 34 n.28.
Id. at 31.
"oyster mortality reached devastating levels" that virtually wiped out oysters in many areas that had been productive. 172 The special master was apparently convinced that the mortality was caused by low flows in the river, resulting in higher salinity levels in the bay. 173 The collapse of the fishery caused economic as well as ecological damage, leaving the future of Apalachicola Bay oyster harvesters in doubt. 174 He did not discuss whether Florida had shown environmental harm in any other way, though his report noted that the Apalachicola River supports "a unique ecosystem" that supports a remarkably diverse array of species.
175
While the special master was seemingly convinced of Florida's harm and Georgia's "likely misuse of resources," 176 he did not make specific factual findings on these points. Even assuming that unreasonable water use in Georgia was causing serious harm to Florida, the special master doubted that the Court could effectively remedy that harm without being able to bind the Corps. 177 He then devoted about 35 pages -half the entire report, and nearly all of its analysis 178 -to an examination of whether increased flows in the Flint River (due to limiting Georgia irrigation) would reliably translate to increased flows in the Apalachicola below the Jim Woodruff Dam. Despite the absence of Corps dams on the Flint, the special master concluded that improved flows on that river might not benefit the Apalachicola during dry seasons, based on the Corps' ability to withhold more water from its dams on the Chattahoochee and the operating protocols provided in the Corps' existing water control manual for its projects in the ACF Basin. 179 He found that the Corps:
173. He noted that the National Oceanic and Atmospheric Administration had reached this conclusion when it declared a fishery disaster for Apalachicola Bay in 2013. He noted that Georgia argued that the collapse was due to Florida's failure to manage the fishery appropriately but concluded that "the evidence presented tends to show that increased salinity rather than harvesting pressure led to the collapse." Id. at 31-32 (citations omitted).
174. Id. at 32. 175. Id. at 8 (identifying endangered or threatened species of freshwater mussels that live in the Apalachicola River, along with the threatened Gulf sturgeon).
176. "As the evidentiary hearing made clear, Florida points to real harm and, at the very least, likely misuse of resources by Georgia." Id. at 31.
177. In a key paragraph of his report, the special master wrote:
Much more could be said and would need to be said about these issues (as well as other issues, such as causation) were Florida and Georgia the only parties whose activities were implicated in this action. However, they are not. As already described, the Corps also conducts significant operations in the Basin. Regardless of the harm suffered by Florida and the unreasonableness of Georgia's agricultural water use, it is necessary to determine whether the activities of the Corps render uncertain any relief to Florida stemming from a Court decree capping Georgia's consumptive water use. The harms of reduced streamflow may extend to other species in the Apalachicola region, including in the river and its floodplain, which, as the Master noted, "is home to the highest species density of amphibians and reptiles in all of North America, and supports hundreds of endangered or threatened animal and plant species," including three "endangered" or "threatened" mussel species, the "threatened Gulf sturgeon," and the largest stand of Tupelo trees -of Tupelo Honey fame -in the world.
188
Thus, the Court indicated that harm to plant and animal species -endangered or not -is a relevant factor and did not suggest that a species must have some commercial use or value to be considered.
189
The key issue for all nine justices, as it was for the special master, was the potential impact of Corps dams and their operations on flows in the Apalachicola River. The majority devoted about a third of its opinion to this issue, focusing heavily on the Corps' operating protocols for both drought and non-drought operations under the current Master Manual for its projects in the ACF Basin. 190 The majority deduced that, "even when the Corps conducts its operations in accordance with the Master Manual, Florida's proposed consumption cap would likely mean more water in the Apalachicola . . . ." 191 In the end, the Court believed that a workable decree would be possible despite the Corps' "inherent discretion" in operating its projects. 189. This latter point presumably applies to most of the reptile and amphibian species found in the ACF Basin, which unlike oysters are not commercially harvested. 191. The Court continued that existing operations should mean that the Apalachicola would receive "as much as 2,000 cfs [cubic feet per second] more water when the Corps is conducting normal or 'non-drought operations,' and which could take place in dry periods, . . . and 500 cfs more on days when the Corps is conducting 'drought operations.'" Id. at 2523.
192.
Id. at 2526 (quoting the Special Master's Report at 56, n.38) (alterations omitted). These somewhat contradictory statements allowed the majority and the dissent to take strikingly different views of whether the Corps' operating decisions would likely render ineffective any decree the Court might issue. The dissent flatly stated that "the Corps will not change its existing practices," regardless of what the Court might order. 209 Except as provided in the existing Master Manual, the 202. Id. at 28. The brief noted that the 5,000 cfs minimum release during drought operations "was determined in consultation with the Fish and Wildlife Service to protect the threatened Gulf sturgeon" and the mussel species protected by the Endangered Species Act. Id. at 9. 207. The brief stated that the Corps "stood by that statement" from its Record of Decision, but then said that the Corps "would have to consider" whether it could provide higher releases for Florida "under its existing authorities . . . ." Id. at 30.
208. The brief suggested the Corps would "consider" a Supreme Court decree in making ACF operating decisions:
Of course, a decision by the Court apportioning the waters of the ACF Basin, whether in the form of a consumption cap or something else, would necessarily form part of the constellation of laws to be considered by the Corps when deciding how best to operate the federal projects in the ACF Basin for their congressionally authorized purposes. But unlike a compact among the States that is approved by Congress or legislation altering the purposes of the ACF system, an apportionment by this Court in the form of a consumption cap would not formally bind the Corps to take any particular action because the United States is not a party to this suit, which has proceeded on the understanding that any relief must be shaped without mandating a change in the Corps' operations.
Id. at 32.
209. Florida v. Georgia, 138 S. Ct. at 2541 (Thomas, J., dissenting). Though it allowed the case to proceed, the Court ended with a cautionary note, emphasizing that Florida would be entitled to relief only if it could show that the benefits of a decree would substantially outweigh the harm. 216 That could prove exceedingly difficult, especially since all four dissenters believe that the balance of harms clearly tips in Georgia's favor, 217 and since one member of the majority -Justice Kennedy -has retired. If and when the case returns to the Court, the Corps' operating protocols and practices could again become a crucial issue. In considering the role of federal dams in the ACF Basin, the Court must take a broader view of the legal and policy context in which the Corps makes operating decisions.
210. Id. at 2542 ("All available evidence suggests that the Corps would not exercise its discretion to release more water into the Apalachicola River during droughts.").
211.
Id. For the dissent, these reasons include the Corps' operating history in the ACF Basin, the years of litigation over the prior manual revision, and the heavy procedural requirements associated with a new revision. Id. at 2544.
212.
Id. at 2520-21 (record shows it is "highly unlikely that the Corps will always reduce the flow" in the Apalachicola by storing all available water in excess of the 5,000 cfs minimum release during drought operations); id. at 2523 (projecting higher flows in drought and non-drought periods resulting from capping Georgia's consumption).
213. Id. at 2526.
Id.
215. Although the special master believed that the Corps' inherent discretion in operating the ACF projects made effective relief highly uncertain, the majority determined that it could still produce a workable decree. " [T] he record leads us to believe that, if necessary and with the help of the United States, the Special Master, and the parties, we should be able to fashion one." Id. 217. Id. at 2547 (Thomas, J., dissenting) (declaring that "it is clear who should prevail in this case").
IV. CAN FEDERAL DAMS BLOCK EQUITABLE APPORTIONMENT?
In its 2018 Florida v. Georgia decision, the Court had to decide whether Corps project operations would preclude effective relief of Florida's economic and environmental harm. In his report, the special master looked closely at the Corps' ACF operating regime and its potential effect on Apalachicola River flows. 218 The
Court's majority and dissenting opinions both did the same, 219 even though they disagreed sharply on whether the regime could provide for a workable decree. The problem with both opinions, however, is that they focused too narrowly on the 221. Water control plans are to "include coordinated regulation schedules for project/system regulation and any additional provisions required to collect, analyze and disseminate data; prepare detailed operating instructions;" and operate projects safely and appropriately. Id., para. 3-2(b). Water control plans are then incorporated into water control manuals. Id.
222.
Id., para. 3-2(j).
223.
Id., para. 3-2(j)(1). This paragraph concludes, "[a]t any time during project implementation, it may be appropriate to revise the water control plan." 224. Section 7 of the Endangered Species Act prohibits any federal agency from taking an action that would jeopardize the continued existence of a threatened or endangered species. 16 U.S.C. § 1536(a)(2) (2012). To ensure that it meets this requirement, the agency before taking action must consult with the Fish & Wildlife Service (or, for oceangoing species, the National Marine Fisheries Service) on the effects of the proposed action on listed species and their habitat. Id. The Service's Biological Opinion is its determination of the likely effects of the agency's action on those species. Second, while the Court recognized that the Corps must operate its projects in accordance with their congressionally authorized purposes, 228 it may not have fully understood that the Corps retains much discretion in choosing how best to balance and serve those general purposes. In its amicus brief, the United States noted that Congress authorized the Corps' ACF Basin projects for multiples purposes, "including navigation, hydroelectric power, national defense, commercial value of riparian lands, recreation, and industrial and municipal water supply." 229 The United
States did not suggest, however, that these authorized purposes could only be served by operating the projects in accordance with the 2017 Master Manual. In fact, in its Environmental Impact Statement for the ACF Master Manual revision, the Corps considered seven alternative operating regimes, each of which favored some purposes over others. 230 Any of these alternatives seemingly would have served project purposes, as proposals that would have conflicted with them were not considered. 231 Thus, while project purposes are set in statute, they leave the Corps a considerable range of options for meeting them -and while some options may appear better than others, those judgment calls are made by the Corps, not Congress. 225. U.S. FISH AND WILDLIFE SERV., BIOLOGICAL OPINION FOR ACF WATER CONTROL MANUAL, EXECUTIVE SUMMARY 4 (2016) (noting that the Biological Opinion "will be reviewed, or consultation will be reinitiated at that time" when the Manual is reviewed).
226. This is doubly important because review of the Manual, whenever it happens, will involve a reinitiation of Endangered Species Act consultation. Id. A new Biological Opinion could make a meaningful difference for Apalachicola River flow levels during droughts, as the current 5,000 cfs minimum release from Jim Woodruff Dam was established largely to protect ESA-listed species. Special Master's Report, supra note 154, at 34; see also supra note 177. Thus, a new ESA consultation could result in a minimum flow level higher or lower than the established 5,000 cfs.
227. The GAO in 2015 found that the Corps does not actually update its water control plans regularly, despite the official policy, with funding constraints a primary reason for the delays. U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-15-660, ARMY CORPS OF ENGINEERS: EFFORTS TO ASSESS THE IMPACT OF EXTREME WEATHER EVENTS 19 (2015). The report noted that some Corps officials had requested funding to update the plans, but the funding was not approved. 230. ACF MANUAL EIS, supra note 148, at ES-18. The final EIS analyzed ten alternatives in detail, most of which were variations on the favored Alternative 7. Id. at ES-18 to ES-36.
231.
Id. at ES-13.
232. ACF MANUAL ROD, supra note 147, at 1-10 (explaining alternatives studied, factors considered, and reasons for choosing the preferred alternative).
claims to state court jurisdiction was not specifically required by the statute but was necessary, said the Court, to effectuate its purpose of allowing all water right claims to be litigated in a single proceeding. 240 This policy argument would seem far stronger in the case of interstate water litigation where the Court is the only available forum to settle these major disputes between sovereigns. 241 But since there is nothing like the McCarran Amendment for Supreme Court cases, 242 there is no way to force the United States to join the ACF litigation, even though the federal government no longer seems to have a compelling reason to stay out.
243
Whatever else might be said about American water federalism, most observers would likely agree that the federal government should normally support a state's water management priorities. And if a federal agency is going to frustrate a key state goal, it should be necessary to serve an important national interest. Congress has repeatedly stated its respect for state primacy in water allocation and management, 244 and importantly for the ACF Basin, did so in the 1944 Flood Control Act 245 -a key source of authority for Corps projects nationally. 246 In Section 1 of 
CONCLUSION
Florida v. Georgia lives on, as the Supreme Court narrowly rejected the special master's recommendation to deny relief. But Florida still has a high hill to climb before it earns an equitable apportionment decree. Although it has already shown that low flows have caused "real harm" in the collapse of the Apalachicola Bay oyster fishery, it must further establish that a decree would bring benefits to Florida that would "substantially outweigh the harm" to Georgia, 253 which has always been a difficult burden for the complaining state in these cases. 254 The Court has suggested that the special master may need to make more detailed findings on a range of factual issues regarding Florida's harm, Georgia's use, and the Corps' influence.
255
The United States remains a non-party, which nearly ended the case when the special master concluded that effective relief could not be assured without the Corps. The Court narrowly disagreed, but the role of the Corps and its projects still looms large in the dispute. 256 To the extent that Florida can show that it has been harmed by the flow regime on the Apalachicola, Georgia is sure to argue that the harm was caused by the existence and operations of the Corps' string of dams in ACF Basin, which Florida cannot contest in this proceeding. Assuming that Florida can show it is entitled to relief, the Court will have to determine finally whether it can order an effective remedy without being able to bind the Corps. In considering the effects of the Corps' project operations, whether in determining causation or deciding on a remedy, the Court must see the 2017 Master Manual for what it is: an agency operating plan that may bind the Corps, 257 but is not a permanent and immutable part of the law of the ACF Basin.
The case may well turn on whether Florida can establish that low flows in the river are causing significant environmental harm, and whether the Court sees that kind of harm as important enough to warrant restrictions on Georgia's consumptive uses. It seems likely that Florida must prove harm that goes beyond oysters, valuable as they are, because four members of the Court have already declared that the losses of the oyster fishery can never outweigh the harm to Georgia's agricultural users. If the value of a river is nothing more than economic, the Court will likely deny relief. 258 But the Court has already noted that the ACF Basin supports a rich and unique ecosystem that is home to a diverse array of species, all relying to 253. Id. at 2527.
254. See infra Section I.A.
255. Florida v. Georgia, 138 S. Ct. at 2527 (laying out questions to be addressed, which are essentially the same ones identified and examined in Part IV of the majority opinion, id. at 2517-26). 
